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NEWS�RELEASE�
�
Portland,�May�16th,�2019�
�
Nordic�Aquafarms�Inc�
511�Congress�Street�
Portland,�ME�04102�
�
Media�contact:�Marianne�Naess,�Commercial�Director.�Mobile�207�323�6733�
�
Nordic�Aquafarms�replies�to�the�BPL�regarding�intertidal�rights�claims�made�
by�opponents��
�
�
Nordic�Aquafarms�has�submitted�a�full�and�complete�response�to�the�property�claims�made�
by�project�opposition.�All�documentation�is�provided�in�the�enclosed�attachments�that�were�
submitted�to�the�BPL.�Below�we�address�some�of�the�highlights:�
�
Project�opponents�claim�that�BPL�and�DEP�should�deny�Nordic�Aquafarms´�application�
because�the�opposition�has�a�conservation�easement�over�the�land�where�the�project�intake�
and�outfall�will�go.�The�opposition�also�claims�that�the�Eckrotes�are�not�the�rightful�owners�of�
the�intertidal�in�front�of�their�property.��
�

Nordic�Aquafarms´�filings�with�the�BPL�conclude�that�Nordic�Aquafarms�has�right,�title,�
and�interest�sufficient�for�the�BPL�to�issue�a�submerged�lands�lease.��Nordic�Aquafarms�
remains�confident�in�its�position�and�is�moving�forward�with�the�permitting�process.�
�
Nordic�Aquafarms´�surveyor�and�legal�expert�disagree�that�the�Mabee/Grace�own�any�
portion�of�the�Eckrote´s�property.�This�is�explained�in�detail�in�the�BPL�filings.��

�
Project�opponents�claim�that�Nordic�has�no�right�to�cross�the�US�Route�1.��
�

On�February�13,�2019,�the�City�of�Belfast�issued�a�conditional�permit�authorizing�NAF�
to�open�Route�1�and�install�its�intake�and�outfall�piping.����

�
�



Project�opponents�claim�that�the�project�is�not�allowed�because�of�language�in�a�1946�deed.��
The�restriction�says�that�the�lot�or�parcel�of�land�herein�described�is�conveyed�to�Fred�R.�Poor�
(predecessor�in�title�to�the�Eckrotes)�with�the�“understanding�it�is�to�be�used�for�residential�
purposes�only,�that�no�businesses�for�profit�are�to�be�conducted�there�unless�agreed�to�by�
Harriet�L.�Hartley,�her�heirs�and�assigns.”�
�

Nordic�Aquafarms�is�unaware�of�any�assignments�of�this�restriction�and�has�obtained�
release�deeds�from�Hartley´s�heirs.�

�
Finally,�to�the�citizens�of�Maine�and�Belfast�we�would�like�to�reaffirm�our�commitment�to�an�
open�and�transparent�process.�Our�team�works�extremely�hard�and�with�diligence�to�get�
things�right.��Our�Maine�employees�are�proud�of�their�work�and�of�the�many�benefits�they�
will�help�bring�to�the�Belfast�community.�
�
Nordic�Aquafarms�is�making�major�investments�in�Belfast�and�Maine�which�have�a�long�pay�
back�period�given�3�4�years�“time�to�market”�in�land�based�finfish�projects.�Our�projects�
require�a�long�term�commitment�to�the�communities�we�operative�in.�We�are�staying�the�
course�and�remain�committed�to�Belfast.��We�renew�our�invitation�to�those�with�questions�
or�concerns�about�the�project�to�call�or�come�by�our�offices�any�time.��Our�door�is�always�
open�to�open�communication�and�honest�disagreement.���

�
�
�











































Page 1 of 3

ING
artley Dorsky&ENGINEERING SURVEY

May 16, 2019

Erik Heim
President, Nordic Aquafarms
Via email @: erik.heim@nordicaquafarms.com

RE: Ownership of Intertidal Zone in front of Eckrote Property
Northport Avenue, Belfast, Maine

Dear Mr. Heim:

I am writing this letter to you at the request of David Kallin, Esq. of Drummond Woodsum. The 
purpose of this letter is to address a conclusion made by another surveyor, Donald R. Richards, 
PLS of Richards, Cranston & Chapman, LLC, in a letter to David Losee, Esq. dated April 30, 
2019 that the intertidal zone in front of the Eckrote property is owned by Jeffrey R. Mabee and 
Judith B. Grace. I disagree with Mr. Richards’ conclusion.

The property in Belfast along the shore of Penobscot Bay from the Little River northerly for more 
than 1,600 feet (this would end more than four current-day parcels northerly of the Eckrote 
property) was owned in 1946 by Harriet L. Hartley.  

The first parcel that Hartley conveyed along this shoreline included the shore frontage now 
owned by the Eckrotes (Tax Map 29, Lot 36) and Lyndon G. Morgan (Tax Map 29, Lot 35) and 
was described in a deed to Fred R. Poor dated January 25, 1946 and recorded in Book 452, Page 
205 of the Waldo County Registry of Deeds.  Mr. Richards interprets this deed as severing the 
intertidal zone or flats from the upland. Mr. Richards concludes that Hartley retained the flats in 
front of the upland she conveyed to Poor.

The series of conveyances thereafter, do not support the conclusion that the intertidal zone would 
convey to the predecessors in interest of Mabee/Grace.  The second parcel that Hartley conveyed 
along this shoreline included the shore frontage now owned by Helmers (Tax Map 29, Lot 34), 
Kent (Tax Map 29, Lot 33), Giles (Tax Map 29, Lot 32) and a small amount beyond Giles 
northerly line.  This second parcel was described in a deed to Sam M. Cassida dated October 25, 
1946 and recorded in Book 438, Page 497 of the Waldo County Registry of Deeds.  This deed 
from Hartley to Cassida clearly conveyed the flats with the upland by stating “Also conveying 
whatever right, title or interest I may have in and to the land between high and low water marks
of Penobscot Bay in front of the above described lot”. This conveyance created a boundary line 
across the flats between the flats northerly of this line that were conveyed to Cassida and the flats 
southerly of this line that Hartley would have still owned in front of Poor (now Eckrote and 
Morgan) and southerly to the Little River.
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The third parcel that Hartley conveyed along this shoreline included the shore frontage now 
owned by Theye (Tax Map 29, Lot 37) and Mabee/Grace (Tax Map 29, Lot 38).  This third
parcel was described in a deed to William P. Butler and Pauline H. Butler dated September 22,
1950 and recorded in Book 474, Page 387 of the Waldo County Registry of Deeds.  This deed
from Hartley to the Butlers described the land being conveyed as “Northerly by land of Fred R. 
Poor; easterly by Penobscot Bay; southerly by Little River and westerly by the Atlantic Highway, 
so-called”. Mr. Richards concluded that this description “necessarily includes the shore and the 
flats in front of the Eckrote property and northerly to the extent of the Fred R. Poor tract”. I
disagree. The call to be bounded by Penobscot Bay does cause the conveyance to include the flats 
with the upland.  However, I believe that the northerly limit of the flats that were conveyed to the 
Butlers should be determined by applying what is known as the Colonial Method, which would 
create another boundary line across the flats, as happened in the Cassida deed. The westerly or 
landward end of this boundary line is at the common corner between the land conveyed to Poor 
and the land conveyed to the Butlers at the high water mark.  This would be a boundary line 
between flats owned by the Butlers to the south and land retained by Hartley to the north.

The description in the deed to the Butlers is what is sometimes referred to as an “abutters 
description”.  It is not a “metes and bounds” description that would include measurements 
around the property.  In an abutters description the boundaries are described by calling for the 
adjoining property owners or monuments around the perimeter of the property being described.  
If Harriet Hartley had intended to convey to the Butlers the flats in front of the land she had 
conveyed to Fred R. Poor, the abutters description would have also stated Northerly by land of 
Sam M. Cassida since Cassida was a northerly abutter to Hartley’s remaining flats.

It is common for deeds conveying land along the shore, even when the language in the 
description clearly includes the flats, to not specify what portion of the flats is being conveyed.
When the description fails to clearly describe the boundaries of the flats being conveyed, Maine 
courts have long held that the method for determining those limits, or the direction of the 
property line from high to low water, is the Colonial Method.1 Since the abutters description 
from Hartley to the Butlers does not call for Cassida as a northerly abutter, it reads like a deed 
describing the upland portion being conveyed along with a call to the Bay, which would include 
the flats in front of that upland, but that does not clearly describe the limits of the flats being 
conveyed.  Again, this is a common method of describing shorefront properties without defining 
the direction of the property line being created across the flats.

Ernest J. and Marjorie N. Bell, successors in title to the Butlers, conveyed what is now the Theye 
property to John and Catherine Grady in 1964 (Book 621, Page 288) without the flats. The Bells 
then conveyed their remaining property to Willis C. and Virginia K. Trainor in 1966 (Book 652, 
Page 116) by using the same abutters description that had been used in the Hartley to Butler deed 
and then excepted what they had conveyed to the Gradys in 1964. This same language has been 
carried forward to the deed to Jeffrey R. Mabee and Judith B. Grace (Book 1221, Page 347) 
resulting in Mabee and Grace owning the flats in front of their upland property and the flats in 
front of the Theye’s upland property.

1 Emerson v. Taylor, 9 Me. 42 (1832); Portsmouth Harbor, Land & Hotel Co. v. Swift, 82 A. 542, 109 Me. 17
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I should also point out that, separate from a record title issue, the Eckrotes may have an adverse 
possession claim to the intertidal zone in front of their property.  I have been told, but have not 
independently verified, that one the Eckrotes is a grandchild of Frederick Poor.  It appears that 
the Eckrote property has been in the same family since the conveyance from Harriet Hartley.  
There is a plaque on the house near the shore that says “The Eckrote House, Est. 1949”
suggesting the age of the house.  There are two sets of steps leading to the shore from the upland 
near the house.  One set is a combination of stone and wood.  The other is a set of stone steps.
Both sets of steps appear to have been there a long time.  Your legal counsel will be able to help 
you review this information along with their own research to help determine the status of the 
actual ownership of the intertidal zone in front of the Eckrote property.

Sincerely,
Gartley & Dorsky Engineering & Surveying, Inc.

James A. Dorsky, PLS
Senior Vice President

Cc: David M. Kallin, Esq.
Drummond Woodsum
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v. Ed. of Envtl. Prot., 655 A.2d 345, 348 (Me. 1995). This is in part because it "is an elementary 
principle of admi nistrative law that an agency has onl y those powers expressly conferred by 
statute or such as arise therefrom by necessary implicat ion to allow the age ncy to carry out the 
powers accorded them" and is "not the proper forum to detenn ine exist ing property rights" in a 
contested strip of land. Rockland Plaza Realty Corp. v. LaVerdiere's Enterprises, Inc., 53 1 A.2d 
1272, 1273- 74 (Me. 1987). 

Indeed, when adjudicating disputes over claims resulting from the grant of a submerged 
lands lease. the Law Court declined to consider arguments that an upland owner is deprived of 
stand ing by prior deeds in a chai n of title indicating that the upland owner ' s property does not 
extend to the low-water mark. Britton v. Dep't a/Conservation, 2009 ME 60, 6 & n.3, 974 
A.2d 303, 306, as revised (J ul y 9, 2009) (Brillon I). In Brillon I, the Court held that a 1999 deed 
into the Brittons which unambiguously bounded their property on "the York River" precluded an 
attack on their judicial standing to assert that a pier allowed pursuant to a submerged lands lease 
impaired the ir riparian right of access to the ir upland over the intertidal zone. Likewise here, the 
Eckrotes' deed dated October 15,2012 used Penobscot Bay as the seaward monument, with the 
call "Thence southwesterly along said Bay a distance of four hundred twenty-five (425) feet." 
Thus, just as the Bri ttons ' 1999 deed was sufficient to establ ish standing in a dispute over a 
submerged lands lease, so too is the Eckrotes' 20 12 deed sufficient to establish admini strative 
stand ing for a submerged lands lease application. It clearl y fo llows that NAF's option to 
purchase an easement from the Eckrotes is suffi cient to establish admi nistrati ve standing: both 
the Law Court and the Superior Court have recognized that an option to purchase an easement 
confers sufficient ri ght title and interest for administrat ive review. Murray v. Inhabitants a/the 
Town a/Lincolnville, 462 A.2d 40, 43 (Me. 1983); Nangle v Town a/Windham, No. CUMSC­
AP-15-0040, 20 16 WL 1706549, at *5 (Me.Super. Feb. 23, 20 16) (co ll ect ing cases). The Nangle 
Court contai ns a tho rough discussion of administrative sta nding generally. 

2. A Private Covenant Cannot Deprive an Applicant of RTI 

The Law Court has held that the existence of a pri vate covenant cannot destroy 
administrat ive standi ng. Our Way Enterprises, Inc. v. Town a/Wells, 535 A.2d 442, 444 
(Me. 1988). This same line of cases a lso observes that, because the Bureau is not a grantee of 
any private restrictive covenant, the Bureau cannot take pri vate covenants into account when 
acting pursuant to its delegated autho ri ty under a statute enacted through the Legislature' s 
police-power. See Lakes Environmental Association v. Town a/Naples, 486 A.2d 9 1, 96 n. I 
(Me. I 984); Whiling v. Seavey, 159 Me. 6 1, 68, 188 A.2d 276, 280 (1963). This li ne of cases led 
the Law Court to observe that '"' it is sett led law in Maine" that legislative enactments and private 
covenants are separate realms ofl and use contro l and that nei ther d irectly innuences the 
interpretation of the other. Bennell v. Tracy, 1999 ME 165, I I , 740 A.2d 57 1, 574. Likewise, 
the Law Court has cautioned that it is reversible error to apply the Submerged and Intertidal 
Lands Act to disputes between abutters regarding ri parian rights over the intertidal zone. Britton 
v. Donnell, 20 I I ME 16, 4, 12 A.3d 39, 41 (Britton If). Under the reasoning in the above 
cases, the inverse is also true: it would be reversible error to apply an analysis of private 
covenants to the Bureau's exercise of authority under the Submerged and Intert idal Lands Act. 
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3. Title to the Intertidal Zone in Front of the Eckrotcs 

Though, as discussed above, the Bureau lacks the statutory authority to adjudicate the 
meaning of the deed to Fred R. Poor dated January 25, 1946 and recorded in Book 452, Page 205 
of the Waldo County Registry of Deeds, the opposition's premise that that deed unambiguously 
severs the flats from the upland is wrong. The deed is not unambiguous. 

The seaward boundary of that deed is not described by reference to a single monument. 
Instead, the two side lot li nes tcnninate in points where a ri ver or gull y arguably meet the ocean 
itself. The seaward boundary of the deed requires analysis of three operative call s as fo llows: 

Thence Southeasterly fo llowing the bottom of the gull y 275 ft. more or less to an 
iron bo lt in the mouth ofa brook; thence Easterly and Northeasterl y along high 
water mark of Penobscot Bay 4 10ft. more or less to a stake at the outlet of a 
gull y; thence Northerly up the bottom of said gully 100 ft. 

Unlike a deed that unambiguously runs side lot lines "to the high water mark of Penobscot Bay, 
thence along the high water mark of Penobscot Bay," which would plain ly set the boundary 
monument as "the highwater mark of Penobscot Bay," the seaward bound in the Poor deed 
actually runs as a line between two monuments: "an iron bolt in the mouth of a brook" and "a 
stake at the outlet of a gully ." Because the "mouth of a brook" and the "outlet of a gull y" are 
both points where those watercourses arguable intersect with the ocean itse lf, it is not poss ible to 
conclude that the four comers of the deed unambiguously demonstrate an intent to sever the flats 
from the upland. Absent such unambiguous intent, the presum ption under the Colonial 
Ordinance would convey the fl ats together with the upland. This principle was recognized by the 
Law Court with regard to streets. Stetson v. City of Bangor, 60 Me. 313, 317 (1872) (Although 
"strictl y measured they do not extend beyond high-water mark on the plan" the Court he ld that 
" it was the intention to make a direct and unbroken connection between the street and the ri ver at 
all times of the tide." This same reasoni ng would apply to the "mouth ofa brook" and "outlet of 
a gull y," which would presume that the brook at its mouth and the gull y at its outlet make a 
connection to the Bay "at all times of the tide," and the Court often applies similar interpretative 
constructs to roads and watercourses. Inhabitants of Warren v. Inhabitants of Thomaston, 75 
Me. 329, 332 ( 1883). 

The measurement of 4 10 feet in the 1946 deed is plainly made "along high water mark of 
Penobscot Bay," but, as in Stetson, the high water mark does not unambiguously serve as a 
boundary monument. In other words, where the side lot lines tenninale at the ocean (and are not 
limited to the highwater mark) then the measurement "along high water mark of Penobscot Bay 
410 ft. more or less" is simply a convenient place to measure, and does not create an 
unambiguous severance or the flats from the upland. Snow v. Mt. Desert Island Real Estate Co. , 
84 Me. 14, 24 A. 429, 430 (1891) (ifeven one side lot line extends to the water, the presumption 
is that the fl ats pass with the upland); Snyder v. Haagen , 679 A.2d 5 I 0, 515 (Me. 1996). The 
20 12 Good Deeds survey likewise supports the conclusion that the highwater mark was used for 
measurement, but not as a boundary. That survey depicts landward abutters of the Eckrotes, but 
does not identify the intertida l zone as separately owned. Instead it labels the Eckrotes' property 
as abutting "Penobscot Bay." 



May 16,2019 
Page 4 

It is my understanding that neither the iron bo lt nor the wooden slake referenced in the 
1946 deed have been located on the face of the earth. Locating these monument on the face of 
the earth would provide evidence that could be used by a Court in the reso lution of any latent 
ambiguity in the deed, hut it is not an analysis that can be undertaken by the Bureau. Moreover, 
even if one or both monuments were located, the reference to the natural monuments of the 
" mouth of the brook" and the "outlet of the gully" could st ill control over the location of those 
art ific ial monuments. See Baptist Youth Camp v. Robinson, 1998 ME 175. ,~ 5-10, 7 14 A.2d 
809,8 11. Baptist Youth Camp presented a case regarding a deed reference to a stake in the 
" mouth of Ohio Stream." There, the natural location of where the stream empties into Lake 
Pennamaquon was held to control over the art ificial monument ora stake that could be easil y 
moved or lost. Accordingly, it was proper fo r the trial court to recogn ize the unreliability of the 
monuments named in the o riginal deed description, and place "more re li ance on the geographic 
boundaries of the stream and the lake." Id.1l 10. 

The plain meaning of the word ""mouth" is "that part of a stream where its waters are 
di scharged." See Webster' s Comprehensive Dictionary of the Engli sh Language (1998 Edition). 
Thus, by defi ni tion, the mouth of a stream joins the ocean where the stream' s waters are 
discharged. Severa l Court cases support the interpretation that the mouth of a brook is a natural 
monument where that brook meets the bay. See e.g. Eaton v. Town a/Wells, 2000 ME 176, 8, 
760 A.2d 232, 237 (Discussing "Wells Harbor" and "the mouth of the Webhannet River" as 
adjacent waterbod ies marking the northerly bounds of an easement); Baptist Youth Camp v. 
Robinson, 1998 ME 175",5-10, 714 A.2d 809, 81 1; State v, Ruvido, 137 Me. 102, 15 A.2d 
293, 296 (1940) (discussing state jurisdiction and quot ing a treati se that "mouths of rivers of any 
State where the tide ebbs" are " portions of the sea"); Hamor v. Bar Harbor Water Co., 92 Me. 
364, 42 A. 790 (1899) (the reporter of decisions describes a " mill s ituated at the mouth of Duck 
Brook" as located "below the high-tide mark of Frenchman's Bay"); Haight v. Hamor, 83 Me. 
453, 22 A. 369, 370 (189 1) (a deed call that draws a line with " four rods of land" between the 
line and a brook, and then crosses a brook "at right angles to the brook, and fo llowing the same 
to its mouth " is shown on a plan to describe a locus parcel where the mouth of the river joins 
Freclunan ' s Bay); Spring v. Russell, 7 Me. 273, 293 (183 1) (quoting legislative authorizat ion to 
"open and cut a navigable canal" to "communicate with the sea, at the mouth of said river."); 
Winthrop v. Curtis, 3 Me. 110, III (1824) (discussing a boundary li ne between the Kennebec 
and Pejepscol proprietors as beginni ng at "the mouth ofCathance river, wh ich empties itselfinto 
Merry-meeting-bay." 

Even if a severance of the intertidal zone as a matte r of record-title occurred in 1946, the 
uninterrupted possession of the intertidal zone by the owners of the upland property since that 
time would be sufficient to reunite that title in the upland owners (here the Eckrotes), and even 
the mere possibili ty that that may have occurred is sufficie nt to establi sh admi ni strative standing. 
Soulhridge Corp. v. Bd. olEnvtl. Prot. , 655 A.2d 345, 348 (Me. 1995); accord Dunton v. Parker, 
97 Me. 46 1, 54 A. 1115, 1119 (1903) (similar hold ing for statutory standing under the Wharves 
and Weirs Act.) 

Finally, even if a severance of the intertidal zone as a matter of record-title occurred in 
1946, for the reasons explained in the letter of Surveyor James A. Dorsky, PLS, the result would 
be that that intertidal zone wou ld have been retained by the heirs of Harriet Hartley, not 
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conveyed to the Butlers by an abutters description bounded on the north by the land of Fred 
Poor. Because Fred Poor's line to the north intersects with the high tide line, the Colonial 
Method would operate as a matter of law to extend that line from the high water mark to the low 
water mark. Emerson v. Taylor, 9 Me. 42 (l8 32)~ Portsmouth Harbor, Land & Hotel Co. v. 
Swif/, 109 Me. 17, 82 A. 542 (191 2). 

Sincerely, 

"9-~-'- -
David M. Kallin 
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