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AGENDA TOPIC 10.I 
TO: Mayor & City Council 
FROM: Wayne Marshall, City Planner 
DATE: October 30, 2015 
RE: TILSON TECHNOLOGY REQUEST to ADD EQUIPMENT to the EXISTING 

TELCOMMUNICATION TOWER on PATTERSON HILL and CONFLICT with 
CITY ORDINANES and new FEDERAL REGULATIONS 

 
 
REQUESTED COUNCIL ACTION  
 
Pursuant to the recommendation identified in a letter dated October 30, 2015 from William 
Kelly, City Attorney, copy attached, the Code and Planning Department requests that the City 
Council authorize the City Code Enforcement Officer to issue a building permit submitted by 
Tilson Technology to install additional telecommunication equipment for redZone Wireless on 
the existing telecommunication tower located on Patterson Hill.  Our Department seeks 
authorization from the Council because current City Ordinances for this zoning district 
(Protection Rural - 2) prohibit the installation of any new equipment on this tower, however, 
federal regulations which govern telecommunication towers were amended in 2012 to prohibit a 
municipality from adopting or enforcing Ordinance provisions such as those adopted by the City 
in 2001 for this zoning district.  In short, federal regulations supersede City Ordinances, and City 
Attorney believes the most prudent action for the City is to issue the requested permit.     
 
At an upcoming Council meeting, likely in December, I propose to submit amendments to City 
Ordinances for First Reading, Chapter 102, Zoning, that address the new federal regulations.         
 
BACKGROUND INFORMATION 
 
In February 1998, Robert Temple, City Code Enforcement Officer (CEO) at the time, issued a 
building permit to Unicel to allow the company to construct a telecommunication tower on 
Patterson Hill.  Unicel constructed the current tower that is located on Patterson Hill (reference 
attached map).  In 1997, this area was in the General Purpose A zoning district, and a 
telecommunication tower was considered the equivalent of an essential service and was thus 
found to be a permitted use by the CEO. 
 
In 1998, after issuance of the permit to Unicel, the City adopted new Ordinance provisions to 
establish more definitive standards that regulated where and how a telecommunication structure 
could be built in Belfast.  A telecommunication tower was now identified as a specific use, and 
was no longer considered an essential service.       
 
In July 2000, in response to a petition submitted by residents on Patterson Hill, and pursuant to a 
process identified in the City Comprehensive Plan, the City Council approved the establishment 
of the Protection Rural 2 zoning district for the Patterson Hill area.  This new zoning district 
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prohibited the construction of a new telecommunication tower, which resulted in the existing 
tower becoming a nonconforming use of record.  In 2001, the City Council, at the request of area 
residents, adopted amendments to the Protection Rural 2 zoning district to prohibit any 
expansion of the existing nonconforming telecommunication tower.  This prohibition included 
the installation of any additional equipment on the tower.  The 2001 zoning amendment remains 
in effect today; reference attached excerpt for the Protection Rural 2 zoning district.    
 
In July 2003, the Belfast Planning Board denied a request from Unicel to install additional 
equipment on the tower.  The Board's denial was based on amendments adopted to the zoning 
ordinance in both 1998 and more specifically, in 2001.  Unicel chose not to appeal the Planning 
Board decision.    
 
Also, one of the main reasons that U.S. Cellular, in 2006, chose to construct a new 
telecommunication tower near Swan Lake Avenue, is because the 2001 Ordinance amendment 
prohibited any new equipment from being located on the Patterson Hill tower.  The City worked 
with U.S. Cellular to amend City Zoning Ordinances to allow this new location. 
 
While our Department has periodically received inquiries from firms that asked about locating 
additional equipment on the Patterson Hill tower, until 2 weeks ago, our Department had never 
received a building permit application formally requesting such.   
 
In mid-October 2015, Tilson Technology, on behalf of redZone Wireless submitted a building 
permit application to add 3 new antennas (see attached sketch) to the existing tower on Patterson 
Hill.  Tod Rosenberg, CEO,  and I discussed the application, and Tod, pursuant to the City 
Zoning Ordinance for the Protection Rural 2 zoning district, issued a letter dated October 22, 
2015 to deny the building permit application; reference enclosed letter.  Tilson Technology 
submitted an email dated October 29 to Mr. Rosenberg in which they requested he reconsider his 
decision to deny the permit application, citing current federal regulations; reference attached 
email.   
 
I discussed this issue and potential options which the City could consider with City Attorney 
Kelly on October 29.  City Attorney Kelly is now recommending the course of action outlined in 
his October 30 letter to the City Council.  I concur with his recommendations.  I also note that 
the Planning Board's adopted Conditions of Approval for other existing telecommunication 
towers in Belfast (U.S. Cellular at Swan Lake Avenue and tower at State Sand and Gravel) 
routinely allow the CEO to issue a permit for the installation of new equipment, and that the City 
has not required Planning Board review for such work.   
 
Lastly, the 2012 changes to federal regulations regarding telecommunication towers underscore 
the need for the City to amend any existing language in our City Ordinances which are not 
consistent with current federal standards.  I intend to submit proposed amendments to the 
Council in December to both the Protection Rural 2 zoning district standards, and the Chapter 
102, Zoning, Article VIII Supplementary District Standards, Division 5, Telecommunication 
Facilities.   
 
I would be happy to address any questions.      









CITY OF BELFAST, MAINE 04915 

CODE & PLANNING DEPARTMENT 

October 22, 2015 

RE: Tilson Technology Management Inc. 
Mr. Benjamin Madden 
Denial of building permit application 
Map 8 Lot 94 

Dear Mr. Madden, 

131 Church Street 

City Planner (207) 338-1417 Ext. 25 
Assistant Planner (207) 338-1417 Ext. 25 

Code Enforcement (207) 338-1417 Ext. 25 
Fax (207) 338-1605 

This letter is to inform you that the submitted building permit for the above referenced project 
has been denied. The reason for denial is based on a Planning Board Hearing on July 9, 2003 
that the cell tower located on Map 8 Lot 94 is a legally nonconforming use and as such cannot be 
expanded. I have attached the findings of fact and the conditions of approval from that hearing 
for your review. 

This is the final decision of the Code Enforcement Officer. Any person directly affected by any 
notice which has been issued in connection with the enforcement of the Belfast City Code may 
request a hearing before the Zoning Board of Appeals. A written petition shall be filed with the 
Code Enforcement Officer at 131 Church Street, Belfast, Maine 04915, requesting such 
hearing and setting forth a brief statement of the grounds therefore, within 30 days after the 
decision, notice, or order was served. 

Feel free to contact me with any questions. My email address is ceo@cityofbelfast.org and 
my phone is (207) 338-1417 ext 25. 

;::;~ 
Tod Rosenberg, CEO 



CITY OF BELFAST PLANNING BOARD 
ADOPTED FINDINGS OF FACT 
& CONDITIONS OF APPROVAL 

CHANGE OF NONCONFORMING USE 
UNICEL TELECOMMUNICATION TOWER 

MAP 8 - LOT 94 PATTERSON HILL 

1. APPLICANT: Unicel 
Attn: Ray McCormack 
Six Telecom Drive 
Bangor, ME 04401 
207-945-9979 

2, DESCRIPTION OF PROJECT: Unicel proposes to replace the existing antennas 
they own on their telecommunication tower in Belfast that is located on Patterson 
Hill, Map 8 Lot 94. Less efficient omni-directional antennas will be replaced by 
new directional cellular antennas. The proposal does not result in any changes to 
the height or size of the existing telecommunication tower. Unicel constructed the 
tower in February 1998. 

3. DESCRIPTION OF ZONING (Past and Current): Unicel obtained a City permit 
in February 1998 to construct the telecommunication tower. In February 1998, this 
area was located in the General Purpose A zoning district. The General Purpose A 
zone, in 1998, allowed essential services, and a tower such as the one constructed by 
Unicel, was then considered an essential service. 

On February 26, 1998, the City adopted new Ordinance provisions to specifically 
regulate telecommunication towers. A telecommunication tower was no longer 
considered an essential service. The General Purpose A zoning district did not allow 
telecommunication towers. Thus, the Unicel telecommunication tower became a 
legally established nonconforming use. 

In July 2000, the City changed the zoning district for this area from General Purpose 
A to Protection Rural-2. A telecommunication tower is a prohibited use in the 
Protection Rural-2 zoning district, thus the Unicel telecommunication tower remained 



a legally established nonconforming use. The Protection Rural-2 zone was in effect 
at the time of the June 2003 Unicel application. 

4. DESCRIPTION OF PLANNING BOARD ACTIONS: The City of Belfast 
Planning Board performed the following reviews of this project, and took the 
following significant actions: 

4.1 The City Department of Planning and Community Development, on behalf of 
the Planning Board, provided notification to project abutters of the Planning 
Board meeting and public hearing of July 9, 2003. The Department also posted 
notice of the meeting at City Hall. Copies of all notices and the list of persons 
to whom notices were sent are on file at the Department offices. 

4.2 The Board, at its meeting of July 9, 2003, conducted a public hearing regarding 
the application. Several abutters to the project spoke at the hearing, including 
Robert Hughes, James Roberts and Bruce Clarke. In addition, Gerald and Mary 
Brand submitted a letter dated July 9, 2003 regarding the proposal. The Board's 
meeting minutes provide a synopsis of public comments that were received. 

4.3 The Board, at its meeting of July 9, 2003, reviewed the project, determined the 
application was complete, and found that it was a legally established 
nonconforming use in the Protection Rural-2 zoning district. The Board 
determined that the proposal should be considered a change to a nonconforming 
use, Section 102-219 of the City Code of Ordinances. 

4.4 The Board, at its meeting of July 9, 2003, determined that the project satisfied 
all applicable Ordinance requirements. The Board found that the requested 
change was not an expansion of a nonconforming use, because the change in 
Unicel's equipment did not change any of the characteristics of the tower, such 
as an increase in height or footprint, and was similar to normal maintenance and 
upkeep of the facility. The Board noted that Unicel was the owner of the tower 
and that they had obtained all required permits to erect the tower and install 
their telecommunication equipment. Further, the Board found that the proposed 
change did not raise any issues regarding the standards identified in Sec. 102-
1031 et seq, Telecommunications Facilities. Therefore, the Board found that 
the request did not constitute any changes to the original tower as it was 
permitted by the Planning Board and Code Enforcement Officer in 1998, and as 
it was constructed by Unicel. 

4.5 The Board, in considering this request, also received comments from project 
abutters that there is a second canier cunently located on the tower. Ray 
McCormack, Unicel representative, confirmed at the meeting that Northeast 
Pager is located on the tower. The applicant, Planning Board members, and 
Department of Planning and Community Development staff could not recall if a 
City permit had been issued to allow Nmtheast Pager to locate on the tower. 
The Board considered this issue and decided that if a permit was not obtained, 
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that the installation of Northeast Pager's equipmen likely constituted an 
expansion of a nonconforming use, and that such expansion, in their opinion, 
was prohibited by City Ordinance. The Board adopted Condition of Approval 
number 4 (reference below) to address this issue. 

DECISION OF PLANNING BOARD 

The Planning Board, at its meeting of July 9, 2003, approved the applicant's request to 
change the antennas on its telecommunication tower as described above, and authorized 
the Code Enforcement Officer to issue the required building permit subject to following 
Conditions of Approval, attached, adopted by the Board. The Board determined that the 
applicant proposal constituted a change, but not an expansion of a nonconforming use, 
and that this type of change in a nonconforming use is permitted by City Ordinances, 
Section 102-219. 

This decision of the Board is subject to appeal to the Belfast Zoning Board of Appeals in 
accordance with the procedures identified in the City Zoning Ordinance. Any appeal 
must be filed within 15 days of the date the Chair of the Planning Board signs these 
Findings of Fact. 

CONDITIONS OF APPROVAL 

1. The applicant shall provide the City Code Enforcement Officer a copy of the 
applicant's Federal Communications Commission permit to operate the replacement 
equipment that will be installed on this tower. 

2. The applicant shall conduct an on-site test that identifies potential levels of 
"interference" from Unicel' s equipment if requested by any abutter to the project. 
Unicel shall inform the City Code Enforcement Officer of a request for a test and the 
results from such test. 

3. The applicant shall provide the City Code Enforcement Officer copies of Site Data 
reports prepared by a qualified engineering firm that identify the amount of Effective 
Radiated Power associated with operation of all equipment located on the tower. 
These reports must quantify that Unicel's operations are within accepted regulatory 
standards. 

4. The applicant shall provide the City Code Enforcement Officer evidence that a valid 
City permit was issued to co-locate Northeast Pager's equipment on the Unicel 
telecommunication tower. If no evidence is available to verify that Northeast Pager 
obtained a City permit, Unicel must terminate its lease with Northeast Pager and 
remove their equipment from the tower. The termination of this lease and removal of 
the Northeast Pager equipment is a specific condition of Unicel obtaining Planning 
Board authority to perform the change in telecommunication equipment requested in 
this permit. 
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5. The applicant shall be permitted a reasonable period of time to phase-in the new 
(replacement) equipment. This phase-in period will result in both the existing Unicel 
equipment and the replacement Unicel equipment being located on the tower at the 
same time. Unicel shall remove the existing equipment at the end of the phase-in 
period. The applicant shall work with the Code Enforcement Officer to determine an 
appropriate length of time for this phase-in period. 

6. Any amendments to this proposal, as approved by the Board, or to make any other 
changes to the telecommunication tower as permitted by the City in February 1998 
shall require the review and approval of the Belfast Planning Board. 

ON THE BEHALF OF THE PLANNING BOARD 

Roger Pickering, Chair Date 

ON THE BEHALF OF THE APPLICANT 

Unicel, Applicant Date 

Wayne/DevReview/Unicel Tower/ Adopted FOF & Conditions.doc 
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EMAIL FROM TILSON TECHNOLOGY TO TOD ROSENBERG 
OCTOBER 29, 2015 

 
 
From: Terry Turner <tturner@tilsontech.com> 
Date: Thu, Oct 29, 2015 at 10:29 AM 
Subject: Belfast rejected BP 
To: "Tod Rosenberg (ceo@cityofbelfast.org)" <ceo@cityofbelfast.org> 
Cc: Ryan Rodel <rrodel@tilsontech.com>, Maureen Hopkins <mhopkins@tilsontech.com> 
 
Tod; 
  
You recently sent a letter to Ben Madden at Tilson rejecting a building permit application to co-
locate  wireless equipment on an existing wireless tower on Map 8 Lot 94.  Federal law 6409(a) 
prohibits state and local governments from denying applications to co-locate wireless equipment 
on an existing permitted structure, which includes towers and buildings.  The only requirement is 
that the co-location does not “substantially change” the physical dimensions of the tower or 
base station.  The FCC has determined that “substantial change” means increasing the height 
of the structure by more than 20’ or 10% or the attachments protrude more than 20’ from the 
tower at the point of attachment.  The proposal before you does not create “substantial change” 
according to Federal Law.  Many municipalities are unfamiliar with this Federal statute.  Please 
consider this the formal petition requesting that the denial of a building permit be reconsidered 
and a building permit issued promptly.  If the building permit is not issued, please consider this a 
request for a hearing.  I would strongly suggest that you confer with the city attorney so that time 
and expense is not spent on this non-issue. 
  
On February 22, 2012, the Middle Class Tax Relief and Job Creation Act of 2012 (Tax Act)1 
became law.   Section 6409(a) of the Tax Act provides that a state or local government 
“may not deny, and shall approve” any request for collocation, removal, or replacement of 
transmission equipment on an existing wireless tower or base station, provided this action 
does not substantially change the physical dimensions of the tower or base station.2 The full 
text of Section 6409(a) is reproduced in the Appendix to this Public Notice. 
  
 Terry 
  
Terry Turner, CCIM 
Manager, Site Acquisition 
245 Commercial Street – Suite 203 
Portland, ME 04110 
207-358-7461 (O) | 207-956-3440 (M) 
tturner@tilsontech.com | www.tilsontech.com 
 

mailto:tturner@tilsontech.com
mailto:ceo@cityofbelfast.org
mailto:ceo@cityofbelfast.org
mailto:rrodel@tilsontech.com
mailto:mhopkins@tilsontech.com
tel:207-358-7461
tel:207-956-3440
mailto:tturner@tilsontech.com
http://www.tilsontech.com/
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